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1. A protest  t h a t  a n  a g e n c y ' s  p r e f e r e n c e  f o r  
a w a r d i n g  a s i n g l e  c o n t r a c t  f o r  agency-wide 
a r c h i t e c t - e n g i n e e r  (A-E) s e r v i c e s  and  t h a t  i t s  
use o f  e v a l u a t i o n  c r i t e r i a  related t o  t h e  
s i z e ,  c u r r e n t  workload  and  l o c a t i o n  of compet- 
i n g  f i r m s  d i s c r i m i n a t e s  a g a i n s t  smal l ,  
minor i ty-owned f i r m s  is u n t i m e l y  where t h i s  
i n f o r m a t i o n  a p p e a r e d  i n  a Commerce B u s i n e s s  
D a i l y  announcement  o f  t h e  p r o p o s e d  p r o c u r e -  
ment ,  y e t  t h e  protest  was n o t  f i l e d  u n t i l  
a f t e r  t h e  c l o s i n g  d a t e  s p e c i f i e d  i n  t h e  
announcement  f o r  receipt o f  q u a l i f i c a t i o n s  
s t a t e m e n t s  ( S t a n d a r d  Forms  254 and 255)  f rom 
i n t e r e s t e d  A-E f i r m s .  

2.  GAO w i l l  n o t  r e v i e w  t h e  merits of a protest  
wh ich ,  i n  e f f e c t ,  claims t h a t  t h e  p r o c u r i n g  
a g e n c y ' s  m i s r e p r e s e n t a t i o n  o f  i t s  r e q u i r e m e n t s  
to  t h e  Smal l  B u s i n e s s  A d m i n i s t r a t i o n  c a u s e d  a 
p r o c u r e m e n t  n o t  t o  be set  as ide  f o r  smal l  
b u s i n e s s e s .  A d e c i s i o n  a s  t o  w h e t h e r  a par- 
t i c u l a r  p r o c u r e m e n t  s h o u l d  be set  a s i d e  f o r  
small b u s i n e s s e s  e s s e n t i a l l y  is w i t h i n  t h e  
d i s c r e t i o n  o f  t h e  c o n t r a c t i n g  o f f i c e r ,  s i n c e ,  
w i t h  c e r t a i n  e x c e p t i o n s  n o t  r e l e v a n t  h e r e ,  
n o t h i n g  i n  t h e  Small B u s i n e s s  A c t  or  t h e  pro- 
c u r e m e n t  r e g u l a t i o n s  makes i t  manda to ry  t o  set  
a s i d e  a n y  p a r t i c u l a r  p r o c u r e m e n t .  

3 .  I t  is n o t  improper f o r  a n  a r c h i t e c t - e n g i n e e r  
(A-E) e v a l u a t i o n  boa rd  to  r e l y  solely upon t h e  
i n f o r m a t i o n  i n  t h e  q u a l i f i c a t i o n s  s t a t e m e n t s  
and p e r f o r m a n c e  d a t a  ( S t a n d a r d  Forms 254 and 
255)  r e q u i r e d  t o  be s u b m i t t e d  by A-E f i r m s  i n  
d e t e r m i n i n g  w i t h  which f i r m s  d i s c u s s i o n s  w i l l  
be he  I d .  
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4. I n  view o f  t h e  l a n g u a g e  o f  r e l e v a n t  r e g u l a -  
t i o n s  and  t h e  n a t u r e  of t h e  work t o  b e  per- 
formed u n d e r  t h e  c o n t r a c t ,  p r o c u r i n g  a g e n c y  
d i d  n o t  a b u s e  i t s  d i s c r e t i o n  by conven ing  a n  
a r c h i t e c t - e n g i n e e r  e v a l u a t i o n  b o a r d  none o f  
whose members was a n  a r c h i t e c t  or a n  e n g i -  
n e e r .  I n  a n y  e v e n t ,  t h e  p ro tes te r  had no  
s u b s t a n t i a l  c h a n c e  f o r  award  i n  v iew o f  
s e r i o u s  d e f i c i e n c i e s  i n  r e g a r d s  to  i t s  
s t a f f .  

FACE Associates, I n c .  protests  t h e  Depar tment  of 
L a b o r ' s  award o f  a c o n t r a c t  to  Leo A. Daly Co.  f o r  
a r c h i t e c t - e n g i n e e r  ( A - E ) ,  project  management, and  f a c i l i -  
t i e s  e n g i n e e r i n g  management s e r v i c e s  a t  J o b  Corps c e n t e r s .  
FACE c o n t e n d s  t h a t  t h e  Depar tmen t  o f  Labor f a i l e d  t o  f u l -  
f i l l  its o b l i g a t i o n  u n d e r  t h e  Smal l  B u s i n e s s  A c t ,  a s  
amended, 1 5  U.S.C. § §  631-649 (19821 ,  to  e n c o u r a g e  small 
b u s i n e s s .  The protester a l so  c o n t e n d s  t h a t  t h e  e v a l u a t i o n  
of i n t e r e s t e d  A-E f i r m s  was n o t  i n  a c c o r d  w i t h  a p p l i c a b l e  
r e g u l a t i o n s .  W e  d i s m i s s  t h e  protest  i n  pa r t  and  deny  t h e  
r e m a i n d e r .  

The Brooks  A c t ,  40 U.S.C. §§ 541-544 (19761 ,  g o v e r n s  
t h e  p r o c u r e m e n t  o f  A-E s e r v i c e s .  G e n e r a l l y ,  t h e  s e l e c t i o n  
p r o c e d u r e s  r e q u i r e  a c o n t r a c t i n g  a g e n c y  t o  p u b l i c l y  
announce  r e q u i r e m e n t s  f o r  A-E s e r v i c e s .  An A-E e v a l u a t i o n  
b o a r d ,  e s t a b l i s h e d  by t h e  a g e n c y  head ,  t h e n  e v a l u a t e s  A-E 
s t a t e m e n t s  o f  q u a l i f i c a t i o n s  and  p e r f o r m a n c e  d a t a  ( S t a n d a r d  
Forms ( S F s )  254 and 2 5 5 )  a l r e a d y  on  f i l e  and  s t a t e m e n t s  
s u b m i t t e d  i n  r e s p o n s e  to t h e  p u b l i c  announcement .  There-  
a f t e r ,  t h e  b o a r d  mus t  se lect  n o  less t h a n  t h r e e  o f  t h e  most 
h i g h l y  q u a l i f i e d  f i r m s  ( i .e . ,  - t h e  " s h o r t  l i s t " )  w i t h  which 
to  h o l d  d i s c u s s i o n s  r e g a r d i n g  a n t i c i p a t e d  c o n c e p t s  and  t h e  
r e l a t i v e  u t i l i t y  o f  a l t e r n a t i v e  methods  o f  a p p r o a c h  f o r  
p r o v i d i n g  t h e  s e r v i c e s  r e q u e s t e d .  F e d e r a l  P rocuremen t  
R e g u l a t i o n s  (FPR) § §  1-4.1004-1 and  1-4.1004-2 (amend. 
1 5 0 ,  J u n e  1 9 7 5 ) .  A f t e r  h o l d i n g  t h e s e  d i s c u s s i o n s ,  t h e  
b o a r d ,  b a s e d  on e s t a b l i s h e d  and  p u b l i s h e d  c r i t e r i a  which 
are n o t  to  r e l a t e  d i r e c t l y  or i n d i r e c t l y  to  t h e  f e e s  t o  be  
p a i d ,  recommends t o  t h e  s e l e c t i o n  o f f i c i a l  ( t h e  a g e n c y  head  
o r  t h e  o f f i c i a l  t o  whom t h e  a u t h o r i t y  h a s  been  d e l e g a t e d )  
i n  o r d e r  o f  p r e f e r e n c e  no  less t h a n  t h r e e  f i r m s  deemed most 
h i g h l y  q u a l i f i e d .  FPR § 1-4 .1004-2(c) .  The s e l e c t i n g  
o f f i c i a l  mus t  t h e n  review t h e  recommendat ion and  make t h e  
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f i n a l  s e l e c t i o n  i n  o r d e r  o f  p r e f e r e n c e  o f  t h e  f i r m s  b e s t  
q u a l i f i e d  to  p e r f o r m  t h e  work. I f  t h e  f i n a l  s e l e c t i o n  o f  
t h e  best  q u a l i f i e d  f i r m s  is  o t h e r  t h a n  t h a t  recommended by 
t h e  board,  t h e n  t h e  s e l e c t i n g  o f f i c i a l  m u s t  p r o v i d e  corn- 
p le te  w r i t t e n  d o c u m e n t a t i o n  of h i s  d e c i s i o n .  FPR § 1- 
4.1004-4. N e g o t i a t i o n s  are h e l d  w i t h  t h e  A-E f i r m  r anked  
f irst .  Only  i f  t h e  a g e n c y  is u n a b l e  t o  a g r e e  w i t h  t h a t  
f i r m  as t o  a f a i r  and r e a s o n a b l e  price are n e g o t i a t i o n s  
t e r m i n a t e d  and t h e  second- ranked  f i r m  i n v i t e d  to  s u b m i t  i t s  
proposed f e e .  

The J o b  Corps, pa r t  of t h e  Depar tmen t  o f  L a b o r ' s  
Employment and T r a i n i n g  A d m i n i s t r a t i o n ,  announced  i ts  
i n t e n t i o n  to  c o n t r a c t  f o r  t h e  A-E s e r v i c e s  i n  t h e  Commerce 
B u s i n e s s  D a i l y  ( C B D )  o f  J a n u a r y  1 9 ,  1 9 8 3  and  i n v i t e d  
i n t e r e s t e d  f i r m s  t o  s u b m i t  SFs 254 and 255 by March 1. 
announcement  d e s c r i b e d  t h e  work t o  be pe r fo rmed  as o f  a 
c o n t i n u o u s  n a t u r e  f o r  t h e  p e r i o d  J u l y  1983  to  Septem- 
b e r  1984 and e s t i m a t e d  t h a t  a p p r o x i m a t e l y  50 man-years o f  
e f f o r t  would b e  r e q u i r e d .  The announcement  f u r t h e r  
i n fo rmed  i n t e r e s t e d  f i r m s  t h a t :  

The 

I' . . . I t  is t h e  i n t e n t i o n  o f  t h e  Employment 
and  T r a i n i n g  A d m i n i s t r a t i o n / J o b  Corps to  
select  o n e  c o n t r a c t o r .  However, a f t e r  e v a l u -  
a t i o n  o f  proposals, i t  may be  n e c e s s a r y  t o  
se lec t  a second  q u a l i f i e d  f i r m  to  a c c o m p l i s h  
t h e  t o t a l  work e f f o r t .  I t  is c o n t e m p l a t e d  
t h a t  t h e  s u c c e s s f u l  f i r m l s l  w i l l  be: a 
s i n g l e  f i r m  capable of p r o v i d i n g  a l l  s e r v i c e s  
i n  h o u s e ,  a f u l l  s e r v i c e  j o i n t  v e n t u r e  o f  n o t  
more t h a n  t w o  f i rms  or two i n d e p e n d e n t  f i r m s  
u t i l i z i n g  s u b c o n t r a c t o r s  t o  p r o v i d e  f u l l  
s e r v i c e .  . . .'I 

The e v a l u a t i o n  c r i t e r i a  set  f o r t h  i n  t h e  n o t i c e  i n c l u d e d  
s i z e  of o r g a n i z a t i o n  and  c u r r e n t  work load  and  l o c a t i o n  o f  
s t a f f  and  b r a n c h  o f f i c e s .  

Based  upon a n  e v a l u a t i o n  o f  t h e  SFs 254 and 255 
s u b m i t t e d  by 40 i n t e r e s t e d  A-E f i r m s ,  t h e  A-E e v a l u a t i o n  
b o a r d  s e l e c t e d  t h e  s e v e n  f i r m s  r e c e i v i n g  t h e  most 
e v a l u a t i o n  p o i n t s  for d i s c u s s i o n s .  By l e t t e r s  of 
Apr i l  1 and 4 ,  FACE p r o t e s t e d  t o  t h e  a g e n c y  its e x c l u s i o n  
f rom t h i s  " s h o r t  l ist." 
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The e v a l u a t i o n  b o a r d  h e l d  d i s c u s s i o n s  w i t h  t h e  s e v e n  
f i r m s  and s u b s e q u e n t l y  recommended t h a t  f e e  n e g o t i a t i o n s  
be c o n d u c t e d  w i t h  L e o  A. Daly  Co., t h e  f i r m  which  had 
r e c e i v e d  t h e  most e v a l u a t i o n  p o i n t s  i n  t h e  i n i t i a l  e v a l u a -  
t i o n  and  which  t h e  b o a r d  had d e t e r m i n e d  t o  be  t h e  b e s t  
q u a l i f i e d .  A f t e r  l e a r n i n g  on  May 6 t h a t  t h e  Depar tment  o f  
Labor  had d e n i e d  i t s  ea r l i e r  pro tes t  to  t h e  agency ,  FACE 
f i l e d  a protest  w i t h  o u r  O f f i c e  o n  May 20. A t  t h e  beg in -  
n i n g  of J u l y ,  w h i l e  t h i s  l a t t e r  protest  was s t i l l  p e n d i n g ,  
t h e  a g e n c y  made award to  Daly.  

FACE a l l e g e d  i n  i t s  protest f i l e d  w i t h  t h e  Depar tment  
of Labor  and  i n  i t s  i n i t i a l  s u b m i s s i o n  to  o u r  O f f i c e  t h a t  
t h e  p r e f e r e n c e  f o r  a s i n g l e  c o n t r a c t o r  and  t h e  e v a l u a t i o n  
c r i t e r i a  c o n c e r n i n g  c o n t r a c t o r  s i z e  and  l o c a t i o n  se t  f o r t h  
i n  t h e  CBD n o t i c e  c r e a t e d  a s t r o n g  b i a s  f a v o r i n g  s e l e c t i o n  
o f  a l a r g e  e n t e r p r i s e  and a c c o r d i n g l y  b r e a c h e d  t h e  a g e n c y ' s  
o b l i g a t i o n s  u n d e r  t h e  S m a l l  B u s i n e s s  A c t  to  p r o v i d e  t h e  
maximum p rac t i cab le  o p p o r t u n i t y  f o r  small b u s i n e s s e s  to  
pa r t i c ipa t e  i n  f e d e r a l  p r o c u r e m e n t .  FACE also o b j e c t s  to  
t h e  a g e n c y ' s  f a i l u r e  to  se t  as ide  t h i s  p r o c u r e m e n t  f o r  
small b u s i n e s s  c o n c e r n s .  

The J o b  Corps c o n t e n d s  t h a t  t h e s e  aspects o f  FACE's 
p ro t e s t  are u n t i m e l y .  FACE c o n t e n d s  t h a t  i t s  protest  is 
t i m e l y  b e c a u s e  it was f i l e d  w i t h i n  1 0  d a y s  o f  when FACE 
f i r s t  became aware of a n  a l l e g e d  c i r c u m v e n t i o n  o f  pro- 
c e d u r e s  mandated  by t h e  S m a l l  B u s i n e s s  A c t  t o  e n s u r e  t h a t  
small b u s i n e s s e s  r e c e i v e  a f a i r  s h a r e  o f  f e d e r a l  p r o c u r e -  
ments .  I n  p a r t i c u l a r ,  FACE a l leges  t h a t  a t  a n  Apr i l  1, 
1983 m e e t i n g  a t t e n d e d  by  r e p r e s e n t a t i v e s  o f  FACE, t h e  
Depar tmen t  o f  Labor  and SBA's O f f i c e  o f  S m a l l  and  Disad-  
v a n t a g e d  B u s i n e s s  U t i l i z a t i o n ,  t h e  SBA r e p r e s e n t a t i v e  
i n d i c a t e d  t h a t  SBA had q u e s t i o n e d  t h e  p r e f e r e n c e  f o r  a 
s i n g l e  c o n t r a c t o r  b u t  had b e e n  c o n v i n c e d  by  t h e  Depar tment  
o f  Labor  t h a t  a c h a n g e  i n  t h e  a g e n c y ' s  n e e d s  had r e s u l t e d  
i n  t h e  c h a n g e  f rom t h e  p r e v i o u s  c o n t r a c t  u n d e r  which t h e  
a g e n c y  had s e l e c t e d  m u l t i p l e  f i r m s ,  i n c l u d i n g  FACE, to  per- 
form t h e  work i n  q u e s t i o n .  FACE a l l e g e s  t h a t  t h e  Depart- 
ment  of Labor  m i s r e p r e s e n t e d  i ts  n e e d s  to  SBA, a r g u i n g  t h a t  
a c o m p a r i s o n  o f  t h e  s t a t e m e n t  o f  work f rom FACE's t h e n  c u r -  
r e n t  c o n t r a c t  w i t h  t h e  s t a t e m e n t  o f  work f o r  t h e  p roposed  
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contract r e v e a l s  t h a t  t h e y  are n e a r l y  i d e n t i c a l .  FACE 
a lso c i t e s  t h e  s t a t e m e n t  i n  t h e  a g e n c y ' s  a d m i n i s t r a t i v e  
report  t h a t  "Our r e q u i r e m e n t  . f o r  a r c h i t e c t u r a l ,  
e n g i n e e r i n g  ( A / E )  and c o n s t r u c t i o n  management s e r v i c e s  f o r  
t h e  Job Corps program have - n o t  s u b s t a n t i a l l y  changed."  

W e  u n d e r s t a n d  FACE t o  be c o n t e n d i n g  t h a t  t h i s  a l l e g e d  
m i s r e p r e s e n t a t i o n  v i o l a t e d  t h e  Depar tment  o f  L a b o r ' s  ob l i -  
g a t i o n s  unde r  t h e  FPR t o  p r o v i d e  SBA r e p r e s e n t a t i v e s ,  upon 
r e q u e s t ,  a n  o p p o r t u n i t y  to  r e v i e w  t h e  p roposed  procurement  
and access t o  a v a i l a b l e  i n f o r m a t i o n  as  may be  r e q u i r e d  f o r  
S B A ' s  r ev iew.  FPR SS 1-1.705-3 and 1-1.705-4. However, 
FACE h a s  f a i l e d  t o  p rove  t h a t  t h e  Depar tment  o f  Labor m i s -  
r e p r e s e n t e d  i ts  n e e d s  to  SBA. Whi le  t h e  n a t u r e  o f  t h e  work 
to  be per formed by t h e  c o n t r a c t o r  may n o t  have s u b s t a n -  
t i a l l y  changed  unde r  t h e  p roposed  c o n t r a c t ,  t h e  record 
b e f o r e  u s  t a k e n  as  a whole i n d i c a t e s  t h a t  t h e  p r o c u r i n g  
o f f i c i a l s  b e l i e v e d  t h a t  t h e  n e e d s  o f  t h e  government  i n  
r e g a r d s  to  agency  s u p e r v i s i o n  had changed.  A s  FACE i t s e l f  
i n d i c a t e s ,  t h e  r e p r e s e n t a t i v e  o f  t h e  Department  o f  Labor a t  
t h e  mee t ing  i n  q u e s t i o n  i n d i c a t e d  t h a t  i n c r e a s e d  management 
was n e c e s s a r y  f o r  t h e  p roposed  c o n t r a c t .  The c o n t r a c t i n g  
o f f i c e r  i n  t h e  a d m i n i s t r a t i v e  r e p o r t  on  t h i s  p r o t e s t  s t a t e s  
t h a t  t h e  agency  made a c a r e f u l  d e c i s i o n  t o  r e d u c e  t h e  num- 
b e r  o f  A-E c o n t r a c t o r s  i n  o r d e r  t o  improve management con- 
t r o l ,  s i m p l i f y  o v e r s i g h t ,  and a d j u s t  to  r e t r e n c h m e n t  w i t h i n  
t h e  agency .  

Moreover ,  o u r  Bid Protest  P r o c e d u r e s ,  4 C.F.R. § 21.2 
( b ) ( l )  (19831,  require t h a t  p r o t e s t s  based  upon a l l e g e d  
i m p r o p r i e t i e s  i n  any  t y p e  o f  s o l i c i t a t i o n  which are a p p a r -  
e n t  p r ior  t o  b i d  o p e n i n g  or  t h e  c l o s i n g  d a t e  f o r  r e c e i p t  o f  
p r o p o s a l s  m u s t  be f i l e d  p r ior  t o  t h e  b i d  o p e n i n g  or t h e  
c l o s i n g  d a t e .  The p r e f e r e n c e  f o r  a s i n g l e  c o n t r a c t o r ,  t h e  
e v a l u a t i o n  c r i t e r i a ,  and t h e  f a c t  t h a t  t h e  p rocuremen t  was 
n o t  se t  a s i d e  a l l  were a p p a r e n t  f rom t h e  CBD announcement. 
FACE p a r t i c i p a t e d  i n  t h e  p rocuremen t  knowing of t h e s e  
"ground r u l e s "  b u t  d i d  n o t  o b j e c t  t o  them u n t i l  i t  l e a r n e d  
t h a t  i t  had n o t  been s e l e c t e d  f o r  t h e  " s h o r t  l ist ."  T h i s  
is too l a t e .  I f  FACE t h o u g h t  any  o f  t h e  terms under  which 
t h e  p rocuremen t  was b e i n g  c o n d u c t e d  w a s  improper  i t  was 
incumbent  upon FACE t o  protest  p r i o r  t o  t h e  March 1 c l o s i n g  
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d a t e  fo r  receipt of q u a l i f i c a t i o n s  s t a t e m e n t s .  S i n c e  FACE 
d i d  n o t ,  t h e s e  g r o u n d s  o f  protest  are u n t i m e l y .  S e e  R.E. 
S k i n n e r  c Associates, B-196084, -- e t  a l . ,  F e b r u a r y  20,  1980,  
80-1 CPD 145.  F u r t h e r ,  e v e n  i f  t h e  protest  was t i m e l y  a s  
to  t h i s  g r o u n d ,  w e  n o t e  t h a t  a d e c i s i o n  a s  to  w h e t h e r  a 
p a r t i c u l a r  p r o c u r e m e n t  s h o u l d  b e  set a s i d e  f o r  small b u s i -  
n e s s e s  e s s e n t i a l l y  is o n e  w i t h i n  t h e  d i s c r e t i o n  o f  t h e  
c o n t r a c t i n g  a g e n c y ,  s i n c e ,  w i t h  c e r t a i n  e x c e p t i o n s  n o t  
r e l e v a n t  h e r e ,  n o t h i n g  i n  t h e  Smal l  B u s i n e s s  A c t  or t h e  
p r o c u r e m e n t  r e g u l a t i o n s  makes i t  manda to ry  t o  set  a s i d e  any  
p a r t i c u l a r  p rocuremen t .  - See W.B. J o l l e y ,  B-209933, June  6 ,  

- 

1983 ,  83-1 CPD 609. 

FACE n e x t  a l leges  t h a t  i n  i t s  i n i t i a l  e v a l u a t i o n ,  t h e  
e v a l u a t i o n  b o a r d  a r b i t r a r i l y  and  c a p r i c i o u s l y  f a i l e d  to  
c o n s u l t  t h o s e  f a m i l i a r  w i t h  F A C E ' s  p e r f o r m a n c e  u n d e r  p r io r  
c o n t r a c t s  w i t h  t h e  Depar tmen t  o f  Labor  f o r  i n f o r m a t i o n  on  
t h e  q u a l i t y  o f  t h a t  p e r f o r m a n c e  and  relied i n s t e a d  upon 
SFs 254 and 255,  t h e r e b y  d e p r i v i n g  t h e  b o a r d  of t h e  a b i l i t y  
t o  f u l l y  and f a i r l y  a p p l y  t h e  manda to ry  e v a l u a t i o n  c r i -  
t e r ia .  The a g e n c y  d e n i e s  t h a t  i t  was improper t o  r e l y  upon 
SFs 254 and 255 and c o n t e n d s  t h a t  i t  gave  d u e  c o n s i d e r a t i o n  
t o  t h e  e x p e r i e n c e  o f  A-E f i r m s ,  i n c l u d i n g  FACE, i n t e r e s t e d  
i n  t h e  p rocuremen t .  

F A C E ' s  a rgumen t  is w i t h o u t  merit. 40 U.S.C. § 542 
p r o v i d e s  t h a t  c o n t r a c t s  f o r  A-E s e r v i c e s  w i l l  be n e g o t i a t e d  
upon t h e  b a s i s  of d e m o n s t r a t e d  competence  and q u a l i f i c a t i o n  
f o r  t h e  t y p e  o f  p r o f e s s i o n a l  s e r v i c e s  r e q u i r e d .  The imple- 
m e n t i n g  r e g u l a t i o n s  g e n e r a l l y  p r o v i d e  t h a t  i n  e v a l u a t i n g  
A-E f i r m s ,  t h e  e v a l u a t i o n  b o a r d  w i l l  c o n s i d e r  t h e  special-  
i z e d  e x p e r i e n c e  o f  t h e  f i r m  and t h e  pas t  r e c o r d  o f  per form-  
a n c e  o n  c o n t r a c t s  w i t h  gove rnmen t  a g e n c i e s  and  p r i v a t e  
i n d u s t r y ,  a s  w e l l  a s  a n y  c r i t e r i a  set f o r t h  i n  t h e  p u b l i c  
n o t i c e  o n  a p a r t i c u l a r  c o n t r a c t .  FPR § 1-4.1004-3. The 
CBD n o t i c e  h e r e  in fo rmed  t h e  i n t e r e s t e d  f i r m s  t h a t  t h e  
fac tors  f o r  e v a l u a t i o n  i n c l u d e d  t h e  e x p e r i e n c e  o f  t h e  
f i r m s .  

A s  f o r  t h e  specif ic  s o u r c e s  o f  i n f o r m a t i o n  to  be 
u t i l i z e d ,  40 U.S.C. § 543 p r o v i d e s  t h a t  t h e  a g e n c y  s h a l l  
e n c o u r a g e  f i r m s  t o  s u b m i t  a n n u a l l y  a s t a t e m e n t  of q u a l i f i -  
c a t i o n s  and  p e r f o r m a n c e  d a t a  and  t h a t ,  f o r  e a c h  p roposed  
project ,  t h e  a g e n c y  s h a l l  e v a l u a t e  t h e  c u r r e n t  s t a t e m e n t s  
on  f i l e  w i t h  t h e  a g e n c y  t o g e t h e r  w i t h  t h o s e  s u b m i t t e d  by 
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o t h e r  f i r m s  r e g a r d i n g  t h e  p r o p o s e d  project .  The implement- 
i n g  r e g u l a t i o n s  p r o v i d e  t h a t  SFs  254 and 255 a l r e a d y  on  
f i l e  and  t h o s e  s u b m i t t e d  i n  r e s p o n s e  t o  t h e  p u b l i c  
announcement  s h a l l  be used  to  co l lec t  d a t a  o n  A-E f i r m s ,  
i n c l u d i n g  i n f o r m a t i o n  on  t h e i r  p a s t  e x p e r i e n c e ,  b u t  a d d s  
t h a t  " I n f o r m a t i o n  from o t h e r  s o u r c e s  ( s u c h  as  o t h e r  c l i e n t s  . . . and a s s e s s m e n t s  by t h e  p r o c u r i n g  a g e n c y  i t s e l f  o n  
prior projects awarded t o  a f i r m )  may also be i n c l u d e d  i n  
t h e  f i l e s "  which  t h e  e v a l u a t i o n  b o a r d  must  r ev iew.  FPR 
S 1-4.1004-2. 

The s t a t u t o r y  p r o v i s i o n s  e n c o u r a g i n g  t h e  s u b m i s s i o n  o f  
a n n u a l  s t a t e m e n t s  o f  q u a l i f i c a t i o n s  and  p e r f o r m a n c e  d a t a  
r e f l e c t  a l e g i s l a t i v e  i n t e n t  to  a v o i d  r e q u i r i n g  a burden-  
some, p a r t i c u l a r i z e d ,  ad  hoc i n v e s t i g a t i o n  i n t o  q u a l i f i c a -  
t i o n s  and  e x p e r i e n c e  f o r  e a c h  i n d i v i d u a l  p rocuremen t .  See  
S. Rep. N o .  1219,  92d Cong., 2d Sess. 8 ( 1 9 8 2 ) ;  H.R. Rep. 
N o .  1188, 92d Cong., 2d Sess. 9-10 ( 1 9 7 2 ) .  A c c o r d i n g l y ,  
t h e  FPR permits b u t  d o e s  n o t  o r d i n a r i l y  r e q u i r e  a n  e v a l u a -  
t i o n  b o a r d  t o  s e e k  o u t  i n f o r m a t i o n  beyond t h a t  i n  t h e  
q u a l i f i c a t i o n s  s t a t e m e n t s .  The r e g u l a t i o n  provides o n l y  
t h a t  i n f o r m a t i o n  f rom o t h e r  s o u r c e s  "may," as  opposed  to 
" s h a l l , "  be  i n c l u d e d  i n  t h e  f i l e s ,  e v e n  though  t h e  d r a f t e r s  
o f  t h a t  p r o v i s i o n  mus t  s u r e l y  have  f o r e s e e n  t h a t  incumbent  
c o n t r a c t o r s  w i t h  r e l e v a n t  e x p e r i e n c e  would compete f o r  sub-  
s e q u e n t  c o n t r a c t s .  

- 

Whi le  t h e r e  may be c i r c u m s t a n c e s  where  it would be an  
a b u s e  o f  d i s c r e t i o n  f o r  a n  e v a l u a t i o n  b o a r d  to  r e l y  s o l e l y  
upon S F s  254 and  255, w e  d o  n o t  b e l i e v e  t h a t  s u c h  c i rcum-  
s t a n c e s  are  p r e s e n t  h e r e .  T h e  r e c o r d  d o e s  n o t  s u p p o r t  
FACE'S c o m p l a i n t  t h a t  t h e  boa rd  was d e p r i v e d  o f  t h e  a b i l i t y  
to  p rope r ly  e v a l u a t e  FACE'S  e x p e r i e n c e .  The SF 254 is  t h e  
q u e s t i o n n a i r e  c o n c e r n i n g  a f i r m ' s  q u a l i f i c a t i o n s  and e x p e r -  
i e n c e  which  t h o s e  i n t e r e s t e d  i n  compe t ing  f o r  t h i s  work a re  
i n s t r u c t e d  t o  s u b m i t  a n n u a l l y  and  which  is k e p t  on  f i l e  a t  
u s i n g  a g e n c i e s .  The SF 255 is a s u p p l e m e n t  t o  t h e  SF 254 
and  whose " p u r p o s e  is  t o  p r o v i d e  a d d i t i o n a l  i n f o r m a t i o n  
r e g a r d i n g  t h e  q u a l i f i c a t i o n s  o f  i n t e r e s t e d  f i r m s  to  under -  
t a k e  a spec i f ic  F e d e r a l  A-E p r o j e c t . "  Both  forms  r e q u i r e  
i n t e r e s t e d  f i r m s  to d e s c r i b e  t h e i r  pr ior  e x p e r i e n c e  and  
special  q u a l i f i c a t i o n s .  
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In particular, section 10 of SF 255 requests inter- 
ested firms to show why they are especially qualified to 
undertake the work in question; provides for the submission 
of supporting information including "any awards or 
recognition received . . . for similar work"; and permits 
respondents to say anything they wish in support of their 
qualifications. This would appear to have afforded FACE 
the opportunity to cite favorable evaluations of FACE'S 
prior work for the Department of Labor. We note that FACE 
in fact took advantage of the opportunity offered by sec- 
tion 10 of SF 255 to submit a 23 page statement documenting 
its special qualifications. Reliance upon SFs 254 and 255 
in these circumstances is consistent with our prior 
decisions in which we have held that evaluators are not 
required to refer to information or materials outside a 
proposal in a negotiated procurement which should have been 
described or included in the proposal. - See Advanced 
ElectroMagnetics, Inc., B-208271, April 5, 1983, 83-1 CPD 
360. 

The protester next contends that its exclusion from 
the "short list" was improper because the evaluation board 
which failed to select it was improperly constituted. 

FPR S 1-4.1004-l(a) provides, in pertinent part, that: 

"(a) Each agency head shall establish one or 
more permanent or ad hoc architect-engineer 
evaluation boards to be composed of an appro- 
priate number of members who, collectively, 
have experience in architecture, engineering, 
construction, and related procurement mat- 
ters. Members shall be appointed from among 
highly qualified professional employees 
(intra-agency and interagency) and private 
practitioners (if provided for by agency 
procedure) engaged in the practice of archi- 
tecture, engineering or related professions " . . . .  
The evaluation board consisted of a chairman and three 

other members, although apparently only the latter three 
made actual numerical evaluations of the A-E firms. All 
four of the board members were long-term government 
employees. From the biographies provided by the agency, it 
would appear that none of the members was an architect or 
an engineer and that only one of the members, the chairman, 
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was a c o n t r a c t  spec ia l i s t  e x p e r i e n c e d  i n  t h e  p rocuremen t  of 
a r c h i t e c t ,  e n g i n e e r ,  or c o n s t r u c t i o n  s e r v i c e s .  Of t h e  
r ema in ing  members, one  was a r e g i o n a l  J o b  Corps d i r e c t o r  
d e s c r i b e d  as  knowledgeab le  a s  t o  t h e  n e e d s  o f  t h e  J o b  Corps 
and w i t h  e x p e r i e n c e  i n  c o n t r a c t  a d m i n i s t r a t i o n ,  a n o t h e r  as 
a manpower a n a l y s t  w i t h  knowledge o f  procurement  p o l i c i e s  
and p r o c e d u r e s ,  and  t h e  t h i r d  as  a program a n a l y s t  and 
a u d i t o r  f a m i l i a r  w i t h  ETA and Job Corps c o n t r a c t  compl i ance  
and c o n t r a c t o r  r e s p o n s i b i l i t y  i s s u e s  and problems.  

FACE a l l e g e s  t h a t  o n l y  a r c h i t e c t s  and e n g i n e e r s  c a n  
p r o p e r l y  e v a l u a t e  t h e  q u a l i f i c a t i o n s  o f  A-E f i r m s  and t h a t  
t h e  " p l a i n  l a n g u a g e "  o f  s e c t i o n  1-4 .1004- l (a )  

" r e q u i r e s  t h a t  a l l  t h e  members o f  t h e  
a r c h i t e c t - e n g i n e e r  e v a l u a t i o n  board  be a r c h i -  
tects,  e n g i n e e r s ,  o r  members of r e l a t e d  pro- 
f e s s i o n s  [which]  is a p r o f e s s i o n  related to  
t h e  d e s i g n  or  c o n s t r u c t i o n  s u p e r v i s i o n  
f u n c t i o n  o f  a r c h i t e c t s  o r  e n g i n e e r s  . . . . q '  

I n  r e s p o n s e ,  t h e  agency  d e n i e s  t h a t  t h e  c o m p o s i t i o n  o f  t h e  
boa rd  was i n c o n s i s t e n t  w i t h  t h e  r e q u i r e m e n t s  imposed by 
r e g u l a t i o n  and m a i n t a i n s  t h a t  t h e  board  was composed o f  
h i g h l y  q u a l i f i e d  p r o f e s s i o n a l  employees  s e l e c t e d  on  t h e  
b a s i s  o f  t h e i r  knowledge o f  and  e x p e r i e n c e  w i t h  t h e  Job 
Corps, t h e  A-E r e q u i r e m e n t s  of t h e  J o b  Corps ,  A-E p r o c u r e -  
ment r e g u l a t i o n s ,  and d e m o n s t r a t e d  a b i l i t y  t o  p e r f o r m  
e v a l u a t i o n s  o b j e c t i v e l y .  I n  a d d i t i o n ,  t h e  agency  i n d i c a t e s  
t h a t  t h e  p rocuremen t  was f o r  A-E management s e r v i c e s  o n l y ,  
as opposed to  A-E d e s i g n  s e r v i c e s ,  and a r g u e s  t h a t  a c c o r d -  
i n g l y ,  t h e  b o a r d  w a s  n o t  r e q u i r e d  t o  r e v i e w  t e c h n i c a l  draw- 
i n g s  o r  make judgmen t s  r e q u i r i n g  a n  a r c h i t e c t  or e n g i n e e r .  
The agency  a l so  n o t e s  t h a t ,  i n  any  case, t h e  s e l e c t i n g  
o f f i c i a l  was a r e g i s t e r e d  p r o f e s s i o n a l  e n g i n e e r .  

W e  d o  n o t  read s e c t i o n  1-4 .1004- l (a )  as  mandat ing  t h a t  
a l l  members of t h e  e v a l u a t i o n  boa rd  must  be  a r c h i t e c t s  o r  
e n g i n e e r s .  R a t h e r ,  t h e  r e g u l a t i o n  i n s t r u c t s  a g e n c i e s  to  
e s t a b l i s h  e v a l u a t i o n  b o a r d s  t h a t  are composed o f  an  
appropriate mix o f  r e l e v a n t  d i s c i p l i n e s .  I n  t h i s  case, 
g i v e n  t h e  n a t u r e  o f  t h e  work to  be pe r fo rmed ,  i .e . ,  
p r i m a r i l y  management s e r v i c e s  r a t h e r  t h a n  d e s i g n  s e r v i c e s ,  
w e  do  n o t  b e l i e v e  t h a t  t h e  Depar tment  o f  Labor  abused  its 
d i s c r e t i o n  i n  c o n s t i t u t i n g  t h e  boa rd .  Moreover ,  i t  is 
clear t o  u s  from our r e v i e w  o f  t h e  e n t i r e  r e c o r d  t h a t  t h e  

- 
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protester d i d  n o t  have  a s u b s t a n t i a l  c h a n c e  f o r  award 
r e g a r d l e s s  o f  t h e  c o m p o s i t i o n  o f  t h e  e v a l u a t i o n  p a n e l ,  The 
a g e n c y  announced  i t s  i n t e n t i o n  i n  t h e  CBD n o t i c e  to  award 
t h e  c o n t r a c t ,  i f  p o s s i b l e ,  to  a s i n g l e  c o n t r a c t o r  c a p a b l e  
o f  p r o v i d i n g  in -house ,  o v e r  a p e r i o d  of 1 5  m o n t h s , t h e  50 
man-years o f  e f f o r t  e s t i m a t e d  to be n e c e s s a r y  f o r  per form-  
a n c e .  FACE i n d i c a t e d  i n  i ts  S F s  254 and 255 t h a t  i t  had a n  
in-house  s t a f f  of 25, o f  which  o n l y  1 7  were d e s i g n a t e d  
a r c h i t e c t s  or e n g i n e e r s .  

An a n a l y s i s  o f  t h e  e v a l u a t i o n  b o a r d ' s  i n i t i a l  t e c h n i -  
c a l  e v a l u a t i o n  o f  FACE s u g g e s t s  t h a t  FACE's c h a n c e  f o r  
award was s e r i o u s l y  and  a d v e r s e l y  a f f e c t e d  by  p e r c e i v e d  
problems w i t h  i t s  s t a f f .  A-E f i r m s  were a s s i g n e d  e v a l u a -  
t i o n  p o i n t s  i n  s i x  c a t e g o r i e s ,  one o f  which  was " S t a f f . "  
I n  e a c h  c a t e g o r y ,  t h e  f i r m s  were a s s i g n e d  separate p o i n t  
scores by e a c h  member o f  t h e  b o a r d ,  o t h e r  t h a n  t h e  c h a i r -  
man. These  raw scores i n  a l l  t h e  categories were t o t a l e d  
and  d i v i d e d  by  3 t o  y i e l d  a n  o v e r a l l  a v e r a g e  t o t a l ,  w i t h  a 
maximum o f  100  p o i n t s  p o s s i b l e .  FACE r e c e i v e d  a lower raw 
s t a f f  score t h a n  a n y  o f  t h e  s e v e n  f i r m s  s e l e c t e d  f o r  t h e  
s h o r t  l i s t .  I ts  raw s t a f f  score was a p p r o x i m a t e l y  6.4 raw 
p o i n t s ,  or  more t h a n  2 o v e r a l l  p o i n t s  lower t h a n  t h e  a v e r -  
a g e  raw s t a f f  score of t h e  f i r m s  o n  t h e  s h o r t  l i s t .  T h i s  
o v e r a l l  p o i n t  d i f f e r e n c e  is e s p e c i a l l y  s i g n i f i c a n t  s i n c e  
FACE s c o r e d  o n l y  1 o v e r a l l  p o i n t  below t h e  b o t t o m  f i r m s  on 
t h e  s h o r t  list. A t  l e a s t  o n e  o f  t h e  e v a l u a t o r s  s p e c i f i -  
c a l l y  a t t r i b u t e d  t h e  low raw s t a f f  score g i v e n  FACE to  t h e  
i n a d e q u a t e  number o f  i t s  s t a f f .  

A l though  FACE now c o n t e n d s  t h a t ,  had d i s c u s s i o n s  been  
h e l d  w i t h  i t ,  i t  c o u l d  have  p r o p o s e d  a n  i n c r e a s e  i n  s t a f f  
or  t a k e n  o t h e r  m e a s u r e s  t o  s a t i s f y  t h e  a g e n c y ' s  n e e d s ,  t h e  
CBD announcement  g a v e  FACE clear  n o t i c e  of t h e  g o v e r n m e n t ' s  
n e e d s .  FACE, h a v i n g  f a i l e d  t o  t a k e  a d v a n t a g e  o f  t h e  oppor- 
t u n i t y  t o  propose s u c h  m e a s u r e s  when it s u b m i t t e d  i t s  SF 
255 i n  r e s p o n s e  t o  t h e  announcement ,  w i l l  n o t  now b e  h e a r d  
t o  c o m p l a i n  t h a t  it w a s  d e n i e d  a n  o p p o r t u n i t y  t o  propose 
m e a s u r e s  s a t i s f y i n g  t h e  g o v e r n m e n t ' s  needs .  I n  any  case, 
FACE's o v e r a l l  p o i n t  score was 8 p o i n t s  below t h a t  o f  Daly ,  
t h u s  s u g g e s t i n g  t h e  r e l a t i v e  u n l i k e l i h o o d  of a n y  award to  
FACE. 
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The p r o t e s t  is d e n i e d .  

bdk Comptroller die6.R. General 
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